SETTLEMENT AGREEMENT

BETWEEN
. . . . . . . . . . . . . . . . . . . . . . . . .
Employer

AND
. . . . . . . . . . . . . . . . . . . . . . . . .
Union / Employee Representative
AND
The Crown 
BACKGROUND

There is currently litigation before the Employment Relations Authority dealing with the issue of minimum wage payments for sleepovers (Litigation).
The parties wish to resolve the Litigation and issues arising from it by agreement on the terms set out below.

Agreed Terms of Settlement:

1.
Conditions

1.1
This agreement is conditional in all respects on each of the following matters:

(a) Approval by the Minister of Health, on behalf of the Crown;

(b) Notification by each party that it is satisfied in all respects that the draft Order in Council is consistent with the terms of the settlement recorded in this agreement.

1.2
The parties shall use best endeavours to obtain the approvals referred to above and upon obtaining such approval shall immediately notify the other parties in writing. Any such notification which confirms approval in accordance with this clause shall be conclusive evidence that the relevant condition has been satisfied.

.

1.3
The Parties acknowledge that the Crown may decline to approve the agreement until the Employer has provided all information reasonably required by the Crown in order to make funding contributions under the agreement, including the information necessary to calculate the Employer’s obligations to pay employees under this agreement. 
1.4
Upon approval by all parties as set out in clause 1.2, the Crown shall initiate preparation of an Order in Council under the Sleepover Wages (Settlement) Act 2011 (Act).
1.5
Each of the conditions in clauses 1.1(a) and (b) must be satisfied on or before 4.00pm on   . . . . . . . . . . . . . . . . .  unless a later date is agreed to by the parties.

1.7
On the recommendation of the Minister of Health, the Governor-General may, by Order in Council, extend the application of relevant parts of the Act to cover the Employer and its Employees.  
1.8
The Crown will provide a draft of the Order in Council to the parties prior to it being recommended to the Cabinet for its consideration.  Each party shall, as soon as practicable, review the draft Order in Council and confirm in writing to the other parties whether or not  the draft Order in Council in that form is satisfactory in accordance with clause 1.1(b).
1.9
Upon the Order in Council that was confirmed as satisfactory by the parties coming into force, this agreement shall become unconditional.

1.10
Where the conditions are not satisfied within the timeframes set out above, this agreement shall terminate and no party shall have any rights against any other party under the terms of this agreement.

2
Definitions
2.1
For the purposes of this agreement:

"Act" means the Sleepover Wages (Settlement) Act 2011
“Auditor” means any of the following:
· KPMG
· PricewaterhouseCoopers
· Deloitte

· Ernst & Young

· Audit New Zealand 

· The Ministry of Health’s Audit Team, in the case of an audit undertaken by the Crown.

· Any other auditor agreed by the parties

“Employee” includes a person authorised to act on behalf of the employee

“Capacity Payment” means a lump sum payment made by the Crown to the Employer under their existing contract(s)
”Order in Council” means an Order in Council made under the Act to extend the application of relevant parts of the Act to cover the Employer and the Employer’s Employees
"Qualifying Employees" means current employees and past employees of the Employer who have filed a claim with the Employment Relations Authority related to the subject matter of the Litigation prior to 5.00pm on the 2nd of September 2011

"Historic Employees" means the Qualifying Employees for whom their employment terminated in the Historical Period

"Historical Period" means the period from 1 June 2004 to 30 June 2005 
"Recent Employees" means the Qualifying Employees for whom their employment terminated in the Recent Period

“Recent Period" means the period from 1 July 2005 to 30 June 2011 
"First Transitional Period" means the period from 1 July 2011 to 17 October 2011
"Second Transitional Period" means the period from 18 October 2011 to 30 June 2012 
“Second Transitional Period (Part 1)” means the period from 18 October 2011 to the end of the day before the Order in Council comes into force
“Second Transitional Period (Part 2)” means the period from the day the Order in Council 
comes into force to 30 June 2012
“Third Transitional Period" means the period from 1 July 2012 to 24 December 2012
“Fourth Transitional Period" means the period from 25 December 2012 to 30 June 2013
"Future Period" means the period from 1 July 2013 onwards  

"RMW" means the applicable minimum hourly rate of wages under the Minimum Wage Order prescribed under the Minimum Wage Act 1983 at the time the Sleepover was performed by the employee

"AAP" means the amount of taxable allowances for a Sleepover that was actually payable by the Employer to the employee at the time the employee performed the sleepover
"PALA" means difference between:

(i) 
the amount the Employer would have paid in respect of paid annual leave taken by a Qualifying Employee had the RMW been paid at the relevant time; and

(ii)
the amount actually paid by the Employer in respect of paid annual leave taken by a Qualifying Employee at the relevant time.

"Agreed Rate" means the number of hours for the sleepover (e.g. nine) times the RMW less the AAP (e.g. [9xRMW] - AAP)

"Sleepover" means a period of time spent by an employee overnight during which the employee, under the terms of his or her contract of service is:

(a) required to be at his or her workplace; and 

(b) allowed to sleep at the workplace while on duty; and 

(c) required to be available to attend to his or her duties during the course of the night as necessary
3
Sleepover Payments
3.1
In respect of the Recent Period the Employer shall pay to the Qualifying Employees an amount equivalent to fifty percent of:

(a) the Agreed Rate for each Sleepover; and

(b) the PALA.

3.2
In respect of the First Transitional Period the Employer shall pay for each Sleepover an amount equivalent to fifty percent of:

(a) the Agreed Rate for each Sleepover; and

(b) the PALA.

3.3
In respect of the Second Transitional Period the Employer shall pay for each Sleepover hour the greater of:

(a) an amount equivalent to fifty percent of the RMW, or

(b) an amount that will result in the employee receiving payment for a sleepover at the same rate they receive from the employer immediately before the beginning of the Second Transitional Period (Part 2) .

3.4
In respect of the Third Transitional Period the Employer shall pay for each Sleepover hour the greater of:

(a) an amount equivalent to seventy five percent of the RMW.
(b) an amount that will result in the employee receiving payment for a sleepover at the same rate they receive from the employer immediately before the beginning of the Second Transitional Period (Part 2) .

3.5
In respect of the Fourth Transitional Period and the Future Period the Employer shall pay for each Sleepover hour one hundred percent of the RMW.

3.6
For the avoidance of doubt, all payments referred to in this clause shall be exclusively for Sleepovers carried out by employees at the relevant time and not for any other work.

3.7
Payments in respect of the Historical Period, Recent Period, First Transitional Period and the Second Transitional Period (Part One) shall be paid by the Employer to the relevant employee within two calendar months of this agreement becoming unconditional. All other payments shall be made in accordance with the relevant employee's terms of employment.

3.8
Notwithstanding any other clause in this agreement, the Employer has no obligation to make any Payment to an employee under this clause 3 until the employee has provided all information about himself or herself reasonably requested by the Employer in order to make the payments, including completed relevant tax forms and bank account details
[Include 3.9 only if there are Historic Employees]
3.9
The Employer shall pay to the Historic Employees an amount equivalent to fifty percent of:

(a)  the Agreed Rate for each Sleepover; and

(b)  the PALA,


for the period starting six years prior to the date the Historic Employee filed a claim with the Employment Relations Authority in respect of the subject matter of the Litigation, but no earlier than 1 June 2004.]

4
Funding by the Crown

4.1
The Crown shall pay to the Employer and to certain other employers, being providers of services provided under Vote: Health Contracts a total of $27,500,000 (the "Crown Contribution") for the purpose of funding the payments relating to the Historical Period and the Recent Period.
4.2
The Crown Contribution shall be paid to the Employer and other employers in proportion to the extent to which the value of the total Claims Amount relates to the relevant employer. For the purposes of this clause, "Claims Amount" shall mean the total value of claims filed prior to 5.00pm on 2 September 2011 related to the subject matter of the Litigation and for the Historical Period and Recent Period, on the basis that such claims shall be limited to the amount payable by the relevant employer as if each claim was settled in accordance with the terms of this agreement. Such payment shall be made within seven weeks of this agreement becoming unconditional.

4.3
Notwithstanding any other clause in this agreement, the amount paid by the Crown to the Employer under clause 4.2 shall not be less than fifty percent of the amount payable by the Employer under this agreement in respect of the Historical Period and Recent Period.

4.4
The Crown shall fund the Employer after 30 June 2011 as follows:

(a) 50% of the cost of Sleepovers for the First Transitional Period and the Second Transitional Period; and

(b) 75% of the cost of Sleepovers for the Third Transitional Period and Fourth Transitional Period;

(c) 100% of the cost of Sleepovers for the Future Period.

For the purposes of this clause, the cost of Sleepovers shall be based on the total number of Sleepovers undertaken on behalf of the Employer for the year ending 30 June 2011 at the RMW plus 16% (being an allowance for various employee entitlements).
4.5
In respect of the funding described in clause 4.4 above:

(a) The Crown will pay separate Capacity Payments in respect of payments relating to the First Transitional Period and the Second Transitional Period (Part One) within seven weeks of the agreement becoming unconditional
(b) The Crown will pay a Capacity Payment in respect of payments relating to the Second Transitional Period (Part Two) to be paid in equal fortnightly installments, the first of which will be paid within seven weeks of this agreement becoming unconditional

(c) The Crown will incorporate funding of payments for the Third Transitional Period and the Fourth Transitional Period into the Employer’s contract rates, unless:

i. the Employer is currently paid under the Transparent Pricing Model, in which case the Crown will pay a Capacity Payment to be paid in equal fortnightly installments; or 
ii. otherwise agreed by the Employer and the Crown 
(d) The Crown confirms it will not seek changes to the working arrangements that the Employer has in place in respect of Sleepovers until after the financial year commencing 1 July 2013

(e) The Parties acknowledge that the Crown already funds the employer in relation to Sleepovers under existing contracts and that that existing funding may meet some or all of the Crown’s obligation to pay funding under clause 4.4. 
5
General

5.1
All payments to be made to employees under this agreement are gross payments and will be made in the usual manner by the Employer, with appropriate taxes being deducted.
5.2


[For Settlements with a Union


The Union and the Employer shall agree to a variation to the Collective Agreement effective from . . . . . . . . . . . . . . . . . . between the Employer and the Union (or (subject to any necessary modification) any successor to that agreement which is agreed prior to this agreement becoming unconditional) on the terms set out in the Variation Agreement signed on the same date or as otherwise agreed by the Union and the Employer.]

[For Settlements without a Union


Employees and the Employer shall agree to a variation to the Employment Agreement between the Employer and the Employee to give effect to this settlement.]
5.3
Notwithstanding the effect of the Act, this agreement is in full and final settlement of all claims against any party in respect of Sleepovers under the Minimum Wage Act 1983, the Holidays Act 2003 or any other enactment or agreement in respect of Sleepovers for any time prior to the Fourth Transitional Period and no party shall take any action against any other party in respect of such matters unless this agreement terminates in accordance with its terms.

5.4
The Crown and the Employer shall each appoint an Auditor to conduct an audit to prepare a report to confirm or otherwise, that:

(a) in the case of the Crown, that the Crown Contribution has been paid and allocated in accordance with the terms of this agreement; and

(b) in the case of the Employer, the payments under clause 3 of this agreement have been paid to relevant employees in accordance with the terms of this agreement.

5.6
Each party appointing an auditor shall:

(a) bear the costs of the audit; and
(b) ensure that the report is prepared by 30 December 2012
Dated at Wellington this …… day of …………………………20..
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Signed for and on behalf of

[EMPLOYER]




. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Signed for and on behalf of

[UNION / EMPLOYEES]

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Signed for and on behalf of
The Crown
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